Apnlication of Vacancy Act Limitations to
Presidential Designation ofan Acting Special Counsel

The Vacancy Act does not circumscribe the President’ express authority pursuant to the
mm? raty lon Reform and Control Act of 1986 to (fe5|gnat% an Acting S eglal Counsel for
Immlgratton Related Unfair Employment Practices.

June 8, 1939

Memorandum Opinion for the Counsel to the President

This s to provide Xou with this Office’s views on whether the limita-
tions oftheVacanc ot 5U.S.C, 883345-3349 are a I|cabeto the des-
Egnatton of an cttngS ecial Counsel for Imm|g t|on Related Unfair
ment Practices. As you know, we have recommended that the

Pre3|d nt designate Andrew M. Strojny for that position pursuant to
express authont n the mmlgratlon eform and Control Act of 1986
(“Immigration Act™), Pub. L. No: 99-603, 100 Stat, 3359 (1986) (COdIerd n
scattered sections of 8U.S.C.). We believe that th eVacancX Act does not
circumscribe the President’s authontX to designate an Acting Special
Counsel pursuant to the Immigration

Pursuant to § U.S.C. §1324b(c)él) the Special Counsel is appointed by
the President, by and with the aavice and consent of the Senate. That
same section also expressly authorizes the President to fill the position
the event of a vacancy.

In the case of a vacancy in the Office of the Special Counsel
the President may designate the officer or émployee who
shall act as Special Counsel during such vacancy.

8 US.C. § 1324h(c
Weungerstand thgethe uestlonh be nra|sed as fo whether the provi-
5|ons ofthe Vacancy Act, HU. %§ A9, would be applicahle to such
a eS| nation. The provisions ofte an yActwouId Inter alia, require
e|t e hat the “first assistant” in the Office assume the duties of the A ttntn;
Special Counsel, see id..§ 3346, or that the President detail to the positio
an official confirmed with the advice and consent of the Senate. See id. §
Moreover, the term of those who take office under the authority of the
Vacancy Act is limited to a specified number of days. See id. §3348.
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We believe, however, that the Vacancy Act clearly does not limit the
Premﬂents authontcy gnder section 1324 (ﬁ%l,) This Office has Iong h?'?
thatt eVacancyA 0es not extinguish other statutor authont for fill-
mgvacanmes and that the Act$ [infitations d onota Y)to e5|gnat|ons

ursuant to those authonttes For example, thi fftce concluded
in 1973 that the limitations of the Vacanc Actwere not aPp licablg to the
services of Solicitor General Robert H. Bork as Acting Attorney General
because * by I§ own terms the section ofthe Vacanc Act containin the
30-day rule appl |ef] onyto vac?nmes filled under the Provmonso the
Vacaricy Act. It thus 1s_Inapplicable to vacancies filled under other
statutes,” Letter to, Sen. Proxmire, drafted bZ Assistant Attorney General
Robert G. Dixon, Jr,, for signature by Leonard arment Counsel to the
President. See also Status of the Actin \P Dtrector Office 'of Management
andBudget 10|n 0L.C. 287 ( 19773 acancy Act notaprt])hcable {0 filling
thevac%c in the office of Djrector of OMB'in | htof% e Specl |ﬁst tU-
toryaut ity providing for fillin thevacancK) e Office also relied on
th|s anal y5|s when it recommended in 1987 t ﬂt President Rea?an desig-
nate an” Acting Special Counsel under the authority of sectio
1324b(c{(l? Letter for_Arthur B, Culvahouse, Jr, Counsel to the
President, from Charles J. Cooper, Assistant Attorney’ General, Office of
Legal Counsel (Apr. 9, 1989
e recognjze that in 198 Congress amended the Vacancy Act with the
enactment of section 7 of the Présidential Transitions Effectiveness Act,
0398 7, 102 Stat. 985, 988 (198821 That amendment made
twoc an%es to the Vacancy Act, First, It expanded the scope of 5 USC.

§ 3345, which growded forthe filling of vacancies in the “eads of exec-
uttve deétartm nts”to Include executtve agencies.” Second, It extended
the Vacancy Act$ grewous 30- da)é |m|tat|on on the temporary filling of
vacanmesunder ItS authority to Cy

The two ch anges made to t e Vacan yAct in 1983 provide no hasis for
us to_alter our tonclusion that section’ 1324 b(c)glg I available for the
appointment of an Acting Special Counsel As'noted above, the first

15 U.S.C. §3348 provides, in full

(a) Avacancy caused by death or resignation may be filled temporarily under section 3345,

3346, or 3347 of this title for not more than 120 days, except that —
(1) ifa first or second nomination to fill such vacancy has been submitted to the Senate,
the position may be filled temporarily under section 3345, 3346, or 3347 of this title -
A) until the Senate confirms the nomination, or
B) until 120 days after the date on which either the Senate rejects the nomination or
the nominafion is withdrawn; or
(2) if the vacancy occurs dunng an achjoumment of the Congress sine die, the position
may be filled temporarily until 120 days after the Congress next convenes, subject
thereafter to the provisions ofparaglraphé ) of this subsection.

(b) Any person filling a vacancy temporarily under section 3345, 3346, or 3347 of this title
whose nomination o fill such vacancy has been submitted to the Senate may not serve
after the end of the 120-day penod reférred to in paragraph (1 )% ) or (2) of subsection (a)
of this section, if the nomination of such person is rejected by the Senate or is withdrawn.
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chan%e concerned section 3345 of title 5 Unjted States Code, That SEC-
tion flow provides for the temporary filling of the ‘head fan Executive
agency (other than the General Accounting Office).” 5 US.C. § 3345,
ecause the S e(:|a| Counsel, however, is not the head of an executive
agency, this amendment does not bear on the, scop eof he Vacancy Act
with res ect to this fosmon Nor does extendm% et mea erson tem-
poran 3/ | ling a vacancy under the V acanct( ay serve render the Act
t tblte to designatians of acting officials made Under the authority of
0 ersaues
We acknowledge that during consideration of the recent amendments
to the Vacancy Act the Senate” Government Affalrs Committee apﬁeare
todtsagree with the Department of Justice’s long-standing V|ewt atte
Vacanc Actdoes not extinguish other general authontles relatin tote
a{tgom ment of officers. Sée S. Rep. No. 317, 100th Cong., 2d Sess. 2
2 We do not believe however, that a congressional committeg can
a lter the pr Sp 8er constructton of a statute through subsequent Ieglslattve
history, See Consumer Product Safety Comm#t v. GTE nganla Inc.
447U, 102, 117-18 & n13 %1980 ). In an?/ event, even the Senate Reoor
reco n|zes that express authority for fill trtvacanmes such as section
l . nay be used notwit standtng he V acancX t. S Rep. No.
317 at 14. (“The exclusive authority of the Vacancies Act would only be
]otlllerr]corgg n¥; sepsemftc statutory language providing some other means for
illing vacarici
ngconcfluston ur review of the 1988 amendments to the VacancX Act
doesnot change our opinion that the express authority contained if sec-
tion 1324h(c) Il) is available for the President to désignate an Acting
Special Counsef and that the limitations in the Vacancy Act do not apply
to this authority.

.WILLIAMP. BARR
Assistant Attorney General
Office of Legal Counsel
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